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under the hearing procedure set forth
in §245.7. The letter or notice shall be
accompanied by a copy of the applica-
tion form required under §245.6.

(xi) A statement to the effect that
the Special Supplemental Nutrition
Program for Women, Infants and Chil-
dren (WIC) participants may be eligible
for free or reduced price meals.

(2) On or about the beginning of each
school year, a public release, con-
taining the same information supplied
to parents, and including both free and
reduced price eligibility criteria shall
be provided to the informational
media, the local unemployment office,
and to any major employers contem-
plating large layoffs in the area from
which the school draws its attendance.

(b) Copies of the public release shall
be made available upon request to any
interested persons. Any subsequent
changes in a school’s eligibility cri-
teria during the school year shall be
publicly announced in the same man-
ner as the original criteria were an-
nounced.

(Sec. 803, Pub. L. 97-35, 95 Stat. 521-535 (42
U.S.C. 1758); Pub. L. 79-396, 60 Stat. 231 (42
U.S.C. 1751); Pub. L. 89-642, 80 Stat. 885-880
(42 U.8.C. 1773); Pub. L. 91-248, 84 Stat. 207 (42
U.S.C. 1759))

[Amdt. 8, 40 FR 57207, Dec. 8, 1975, as amend-
ed by Amdt. 10, 41 FR 28783, July 13, 1976; 47
FR 31852, 31853, July 23, 1982; Amdt. 24, 48 FR
19355, Apr. 29, 1983; 49 FR 26034, June 26, 1984;
52 FR 19275, May 22, 1987; 64 FR 50744, Sept.
20, 1999; 64 FR 72472, Dec. 28, 1999; 66 FR 48328,
Sept. 20, 2001; 68 FR 53489, Sept. 11, 2003; 72
FR 10900, Mar. 12, 2007; 72 FR 63793, Nov. 13,
2007]

§245.6 Application, eligibility and cer-
tification of children for free and
reduced price meals and free milk.

(a) General requirements—content of
application and descriptive materials.
Each local educational agency, as de-
fined in §245.2, for schools participating
in the National School Lunch Program,
School Breakfast Program or Special
Milk Program or a commodity only
school shall provide meal benefit forms
for use by families in making applica-
tion for free or reduced price meals or
free milk for their children.

(1) Household applications. The State
agency or local educational agency
must provide a form that permits a
household to apply for all children in
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that household who attend schools in
the same local educational agency. The
local educational agency cannot re-
quire the household to submit an appli-
cation for each child attending its
schools. The application shall be clear
and simple in design and the informa-
tion requested therein shall be limited
to that required to demonstrate that
the household does, or does not, meet
the eligibility criteria for free or re-
duced price meals, respectively, or for
free milk, issued by the local edu-
cational agency. In accordance with
§245.3(c), a foster child or an institu-
tionalized child is considered a family
of one.

(2) Understandable communications.
Any communication with households
for eligibility determination purposes
must be in an understandable and uni-
form format and to the maximum ex-
tent practicable, in a language that
parents and guardians can understand.

(3) Electronic availability. In addition
to the distribution of applications and
descriptive materials in paper form as
provided for in this section, the local
educational agency may establish a
system for executing household appli-
cations electronically and using elec-
tronic signatures. The electronic sub-
mission system must comply with the
disclosure requirements in this section
and with technical assistance and guid-
ance provided by FNS. Descriptive ma-
terials may also be made available
electronically by the local educational
agency.

(4) Transferring eligibility status. When
a student transfers to another school
district, the new local educational
agency may accept the eligibility de-
termination from the student’s former
local educational agency without in-
curring liability for the accuracy of the
initial determination. As required
under paragraph (c)(3) of this section,
the accepting local educational agency
must make changes that occur as a re-
sult of verification activities or coordi-
nated review findings conducted in
that local educational agency.

() Required income information. The
information requested on the applica-
tion with respect to the current income
of the household must be limited to:

(i) The income received by each
member identified by the household
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member who received the income or an
indication that which household mem-
bers had no income; and

(ii) The source of the income (such as
earnings, wages, welfare, pensions, sup-
port payments, unemployment com-
pensation, social security and other
cash income). Other cash income in-
cludes cash amounts received or with-
drawn from any source, including sav-
ings, investments, trust accounts, and
other resources which are available to
pay for a child’s meals or milk.

(6) Household members and social secu-
rity numbers. The application must re-
quire applicants to provide the names
of all household members. In addition,
the social security number of the adult
household member who signs the appli-
cation must be provided. If the adult
member signing the application does
not possess a social security number,
the household must so indicate. How-
ever, if application is being made for a
child(ren) who is a member of a house-
hold receiving assistance under the
Food Stamp Program, or is in a FDPIR
or TANF household, the application
shall enable the household to provide
the appropriate food stamp or TANF
case number or FDPIR case number or
other FDPIR identifier in lieu of names
of all household members, household
income information and social security
number.

() Adult member’s signature. The ap-
plication must be signed by an adult
member of the family. The application
must contain clear instructions with
respect to the submission of the com-
pleted application to the official or of-
ficials designated by the local edu-
cational agency to make eligibility de-
terminations. A household must be per-
mitted to file an application at any
time during the school year. A house-
hold may, but is not required to, report
any changes in income, household size
or program participation during the
school year.

(8) Required statements for the applica-
tion. The application and/or descriptive
materials must contain substantially
the following statements:

(i) “The Richard B. Russell National
School Lunch Act requires the infor-
mation on this application. You do not
have to give the information, but if
you do not, we cannot approve your
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child for free or reduced price meals.
You must include the social security
number of the adult household member
who signs the application. The social
security number is not required when
you apply on behalf of a foster child or
you list a Food Stamp, Temporary As-
sistance for Needy Families (TANF)
Program or Food Distribution Program
on Indian Reservations (FDPIR) case
number for your child or other FDPIR
identifier or when you indicate that
the adult household member signing
the application does not have a social
security number. We will use your in-
formation to determine if your child is
eligible for free or reduced price meals,
and for administration and enforce-
ment of the lunch and breakfast pro-
grams.”” When the State agency or
local educational agency, as appro-
priate, plans to use or disclose chil-
dren’s eligibility information for non-
program purposes, additional informa-
tion, as specified in paragraph (h) of
this section, must be added to the Pri-
vacy Act notice/statement. State agen-
cies and local educational agencies are
responsible for drafting the appropriate
notice and ensuring that the notice
complies with section 7(b) of the Pri-
vacy Act of 1974 (56 U.S.C. 552a note
(Disclosure of Social Security Num-
ber)); and

(ii) “In certain cases, foster children
are eligible for free or reduced price
meals or free milk regardless of your
household income. If you have foster
children living with you and wish to
apply for such meals or milk for them,
please contact us.”

(9) Attesting to information on the ap-
plication. The application must also in-
clude a statement, immediately above
the space for signature, that the person
signing the application certifies that
all information furnished in the appli-
cation is true and correct, that the ap-
plication is being made in connection
with the receipt of Federal funds, that
school officials may verify the infor-
mation on the application, and that de-
liberate misrepresentation of the infor-
mation may subject the applicant to
prosecution under applicable State and
Federal criminal statutes.

(b) Direct certification. In lieu of deter-
mining eligibility based on information
provided by the household on the free
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and reduced price meal or milk appli-
cation specified in paragraph (a) of this
section, 1local educational agencies
may determine children eligible for
free meals or milk based on docu-
mentation obtained from the appro-
priate State or local agency respon-
sible for the administration of the
Food Stamp Program, FDPIR and/or
the TANF Program, hereafter referred
to as direct certification. The docu-
mentation for direct certification shall
include the information specified in
paragraph (2) of the definition of Docu-
mentation in §245.2. The food stamp,
FDPIR or TANF office may provide
school officials with a list which in-
cludes all required documentation, or
documentation may be obtained
through a computerized match in
which computerized lists of names of
children from food stamp, FDPIR or
TANF households and other identifying
information are matched against a list
of names and other identifying infor-
mation of schoolchildren. When com-
puter matches are used or the signa-
ture of the food stamp, FDPIR or
TANF official is otherwise impracti-
cable to obtain, the signature of the
food stamp, FDPIR or TANF official is
not required. However, other arrange-
ments must be made to ensure that a
responsible official can attest to the
data. Additionally, the food stamp,
FDPIR and/or TANF office may provide
food stamp, FDPIR and/or TANF
households with individual notices
which contain all required documenta-
tion. The household may then transmit
the notice to the school.

(1) Information about the child or the
household obtained directly from the
food stamp, FDPIR or TANF office
must be kept confidential and shall be
used solely for the purpose of deter-
mining the child’s eligibility for school
meal or milk benefits, or as otherwise
permitted by section 9 of the National
School Lunch Act.

(2) School food authorities are not re-
quired to provide the letter specified in
§245.5(a) to the parents of children who
are eligible for free meals under para-
graph (b) of this section when the
school food authorities distribute the
letters or mnotices with application
forms and the notice to households
concerning eligibility for benefits
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under direct certification, specified in
paragraph (c)(1) of this section,
through the mail, individualized stu-
dent packets, or other method which
prevents the overt identification of
children eligible for direct certifi-
cation.

(c) Determination of eligibility—(1) Du-
ration of eligibility. Except as otherwise
specified in paragraph (c)(3) of this sec-
tion, eligibility, as determined through
an approved application or by direct
certification, for free or reduced price
meals must remain in effect for the en-
tire school year and for up to 30 oper-
ating days into the subsequent school
year. The local educational agency
must determine household eligibility,
for free or reduced price meals, either
through direct certification or the ap-
plication process at or about the begin-
ning of the school year. The local edu-
cational agency must determine eligi-
bility for free or reduced price meals
when a household submits an applica-
tion or, if feasible, through direct cer-
tification, at any time during the
school year.

(2) Use of prior year’s eligibility status.
Prior to the processing of applications
or the completion of direct certifi-
cation procedures for the current
school year, children from households
with approved applications or docu-
mentation of direct certification on
file from the preceding year shall be of-
fered reimbursable free and reduced
price meals or free milk, as appro-
priate. However, applications and docu-
mentation of direct certification from
the preceding year shall be used only
to determine eligibility for a period
not to exceed the first 30 operating
days following the first operating day
at the beginning of the school year, or
until a new eligibility determination is
made in the current school year,
whichever comes first.

(3) Exceptions for year-long duration of
eligibility—(i) Voluntary reporting of
changes. If the household voluntarily
reports a change in income or in pro-
gram participation resulting in cat-
egorical eligibility, the local edu-
cational agency must inform the
household of the consequences of any
change that will result in lowered ben-
efits. The household has the option to
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decline to have the change put into ef-
fect.

(ii) Changes resulting from verification
or administrative reviews. The local edu-
cational agency must change the chil-
dren’s eligibility status when a change
is required as a result of verification
activities conducted under §245.6a or as
a result of a review conducted in ac-
cordance with §210.18 of this chapter.

(iii) Temporary approvals. When a
household reports no income or a tem-
porary reduction in income, local edu-
cational agencies are encouraged to ap-
prove free or reduced price meal bene-
fits on a temporary basis only. Approv-
als for a maximum of 45 days are rec-
ommended. At the end of the tem-
porary approval period, the local edu-
cational agency would review the
household’s circumstances and certify
or deny the household accordingly.

(4) Calculating income. The local edu-
cational agency must use the income
information provided by the household
on the application to calculate the
household’s total current income.
When a household submits an applica-
tion containing complete documenta-
tion, as defined in §245.2, and the
household’s total current income is at
or below the eligibility limits specified
in the Income Eligibility Guidelines as
defined in §245.2, the children in that
household must be approved for free or
reduced price benefits, as applicable.

(5) Categorical eligibility. When a
household submits an application con-
taining the required food stamp,
FDPIR or TANF documentation, as de-
fined under Documentation in §245.2, the
children in that household must be ap-
proved for free benefits. Additionally,
when the local educational agency ob-
tains documentation, as defined in
§245.2, from the State or local agency
responsible for the administration of
the Food Stamp Program, FDPIR and/
or TANF Program that children are
members of a Food Stamp Program,
FDPIR or TANF household receiving
assistance from one or more of those
programs, the local educational agency
must approve such children for free
benefits without an application.

(6) Notice of approval—(i) Income appli-
cations. The local educational agency
must promptly notify the household of
the children’s eligibility and provide
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the eligible children the benefits to
which they are entitled.

(ii) Direct Certification. Households
approved for benefits based on informa-
tion provided by the appropriate State
or local agency responsible for the ad-
ministration of the Food Stamp Pro-
gram, FDPIR or TANF Program must
be notified, in writing, that their chil-
dren are eligible for free meals or free
milk, that no application for free and
reduced price school meals or free milk
is required. The notice of eligibility
must also inform the household that
the parent or guardian must notify the
local educational agency if they do not
want their children to receive free ben-
efits. However, when the parent or
guardian transmits a notice of eligi-
bility provided by the food stamp,
FDPIR or TANF office, the local edu-
cational agency is not required to pro-
vide a separate notice of eligibility.

(iii) Howuseholds declining benefits.
Children from households that notify
the local educational agency that they
do not want free benefits must have
their benefits discontinued as soon as
possible. Any notification from the
household declining benefits must be
documented and maintained on file, as
required under paragraph (e) of this
section, to substantiate the eligibility
determination.

(7T) Denied applications and the notice
of denial. When the application fur-
nished by a family is not complete or
does not meet the eligibility criteria
for free or reduced price benefits, the
local educational agency must docu-
ment and retain the reasons for ineligi-
bility and must retain the denied appli-
cation. In addition, the local edu-
cational agency must promptly provide
written notice to each family denied
benefits. As a minimum, this notice
shall include:

(i) The reason for the denial of bene-
fits, e.g. income in excess of allowable
limits or incomplete application;

(ii) Notification of the right to ap-
peal;

(iii) Instructions on how to appeal;
and

(iv) A statement reminding parents
that they may reapply for free or re-
duced price benefits at any time during
the school year.
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(8) Appeals of denied benefits. A family
that wishes to appeal an application
that was denied may do so in accord-
ance with the procedures established
by the local educational agency as re-
quired by §245.7. However, prior to ini-
tiating the hearing procedure, the fam-
ily may request a conference to provide
the opportunity for the family and
local educational agency officials to
discuss the situation, present informa-
tion, and obtain an explanation of the
data submitted in the application or
the decision rendered. The request for a
conference shall not in any way preju-
dice or diminish the right to a fair
hearing. The local educational author-
ity shall promptly schedule a fair hear-
ing, if requested.

(d) Households that fail to apply. After
the letter to parents and the applica-
tions have been disseminated, the local
educational agency may determine,
based on information available to it,
that a child for whom an application
has not been submitted meets the local
educational agency’s eligibility cri-
teria for free and reduced price meals
or for free milk. In such a situation,
the local educational agency shall
complete and file an application for
such child setting forth the basis of de-
termining the child’s eligibility. When
a local educational agency has ob-
tained a determination of individual
family income and family-size data
from other sources, it need not require
the submission of an application for
any child from a family whose income
would qualify for free or reduced price
meals or for free milk under the local
educational agency’s established cri-
teria. In such event, the School Food
Authority shall notify the family that
its children are eligible for free or re-
duced price meals or for free milk.
Nothing in this paragraph shall be
deemed to provide authority for the
local educational agency to make eligi-
bility determinations or certifications
by categories or groups of children.

(e) Recordkeeping. The local edu-
cational agency must maintain docu-
mentation substantiating eligibility
determinations on file for 3 years after
the date of the fiscal year to which
they pertain, except that if audit find-
ings have not been resolved, the docu-
mentation must be maintained as long
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as required for resolution of the issues
raised by the audit.

(f) Disclosure of children’s free and re-
duced price meal or free milk eligibility in-
formation to education and certain other
programs and individuals without paren-
tal consent. The State agency or local
educational agency, as appropriate,
may disclose aggregate information
about children eligible for free and re-
duced price meals or free milk to any
party without parental notification
and consent when children cannot be
identified through release of the aggre-
gate data or by means of deduction.
Additionally, the State agency or local
educational agency also may disclose
information that identifies children el-
igible for free and reduced price meals
or free milk to persons directly con-
nected with the administration or en-
forcement of the programs and the in-
dividuals specified in this paragraph (f)
without parent/guardian consent. The
State agency or 1local educational
agency that makes the free and re-
duced price meal or free milk eligi-
bility determination is responsible for
deciding whether to disclose children’s
free and reduced price meal or free
milk eligibility information.

(1) Persons authorized to receive eligi-
bility information. Only persons directly
connected with the administration or
enforcement of a program or activity
listed in paragraphs (£)(2) or (£)(3) of
this section may have access to chil-
dren’s eligibility information, without
parental consent. Persons considered
directly connected with administration
or enforcement of a program or activ-
ity listed in paragraphs (f)(2) or (f)(3) of
this section are Federal, State, or local
program operators responsible for the
ongoing operation of the program or
activity or responsible for program
compliance. Program operators may
include persons responsible for car-
rying out program requirements and
monitoring, reviewing, auditing, or in-
vestigating the program. Program op-
erators may include contractors, to the
extent those persons have a need to
know the information for program ad-
ministration or enforcement. Contrac-
tors may include evaluators, auditors,
and others with whom Federal or State
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agencies and program operators con-
tract with to assist in the administra-
tion or enforcement of their program
in their behalf.

(2) Disclosure of children’s names and
eligibility status only. The State agency
or local educational agency, as appro-
priate, may disclose, without parental
consent, children’s names and eligi-
bility status (whether they are eligible
for free or reduced price meals or free
milk) to persons directly connected
with the administration or enforce-
ment of:

(i) A Federal education program;

(ii) A State health program or State
education program administered by the
State or local education agency;

(iii) A Federal, State, or local means-
tested nutrition program with eligi-
bility standards comparable to the Na-
tional School Lunch Program (i.e., food
assistance programs for households
with incomes at or below 185 percent of
the Federal poverty level); or

(iv) A third party contractor assist-
ing in verification of eligibility efforts
by contacting households who fail to
respond to requests for verification of
their eligibility.

(3) Disclosure of all eligibility informa-
tion in addition to eligibility status. In
addition to children’s names and eligi-
bility status, the State agency or local
educational agency, as appropriate,
may disclose, without parental con-
sent, all eligibility information ob-
tained through the free and reduced
price meals or free milk eligibility
process (including all information on
the application or obtained through di-
rect certification) to:

(i) Persons directly connected with
the administration or enforcement of
programs authorized under the Richard
B. Russell National School Lunch Act
or the Child Nutrition Act of 1966. This
means that all eligibility information
obtained for the National School
Lunch Program, School Breakfast Pro-
gram or Special Milk Program may be
disclosed to persons directly connected
with administering or enforcing regula-
tions under the National School Lunch
or School Breakfast Programs (Parts
210 and 220, respectively, of this chap-
ter), Child and Adult Care Food Pro-
gram (Part 226 of this chapter), Sum-
mer Food Service Program (Part 225 of
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this chapter) and the Special Supple-
mental Nutrition Program for Women,
Infants and Children (WIC) (Part 246 of
this chapter);

(ii) The Comptroller General of the
United States for purposes of audit and
examination; and

(iii) Federal, State, and local law en-
forcement officials for the purpose of
investigating any alleged violation of
the programs listed in paragraphs (g)(3)
and (g)(4) of this section.

(4) Use of free and reduced price meal or
free milk eligibility information by other
programs other than Medicaid or the
State Children’s Health Insurance Pro-
gram (SCHIP). State agencies and local
educational agencies may use free and
reduced price meal or free milk eligi-
bility information for administering or
enforcing the National School Lunch,
Special Milk or School Breakfast Pro-
grams (Parts 210, 215 and 220, respec-
tively, of this chapter). Additionally,
any other Federal, State, or local agen-
cy charged with administering or en-
forcing these programs may use the in-
formation for that purpose. Individuals
and programs to which children’s free
and reduced price meal eligibility in-
formation has been disclosed under this
section may use the information only
in the administration or enforcement
of the receiving program. No further
disclosure of the information may be
made.

(g) Disclosure of children’s eligibility in-
formation to Medicaid and/or SCHIP, un-
less parents decline. Children’s free or
reduced price meal or free milk eligi-
bility information only may be dis-
closed to Medicaid or SCHIP when both
the State agency and the local edu-
cational agency so elect, the parent/
guardian does not decline to have their
eligibility information disclosed and
the other provisions described in para-
graph (i) of this section are met. Pro-
vided that both the State agency and
local educational agency opt to allow
the disclosure of eligibility informa-
tion to Medicaid and/or SCHIP, the
State agency or 1local educational
agency, as appropriate, may disclose
children’s names, eligibility status
(whether they are eligible for free or
reduced price meals or free milk), and
any other eligibility information ob-
tained through the free and reduced
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price meal or free milk application or
obtained through direct certification
to persons directly connected with the
administration of Medicaid or SCHIP.
Persons directly connected to the ad-
ministration of Medicaid and SCHIP
are State employees and persons au-
thorized under Federal and State Med-
icaid and SCHIP requirements to carry
out initial processing of Medicaid or
SCHIP applications or to make eligi-
bility determinations for Medicaid or
SCHIP.

(1) The State agency must ensure
that:

(i) The child care institution and
health insurance program officials
have a written agreement that requires
the health insurance program agency
to use the eligibility information to
seek to enroll children in Medicaid and
SCHIP; and

(ii) Parents/guardians are notified
that their eligibility information may
be disclosed to Medicaid or SCHIP and
given an opportunity to decline to have
their children’s eligibility information
disclosed, prior to any disclosure.

(2) Use of children’s free and reduced
price meal eligibility information by Med-
icaid/SCHIP. Medicaid and SCHIP agen-
cies and health insurance program op-
erators receiving children’s free and re-
duced price meal or free milk eligi-
bility information may use the infor-
mation to seek to enroll children in
Medicaid or SCHIP. The Medicaid and
SCHIP enrollment process may include
targeting and identifying children from
low-income households who are poten-
tially eligible for Medicaid or SCHIP
for the purpose of seeking to enroll
them in Medicaid or SCHIP. No further
disclosure of the information may be
made. Medicaid and SCHIP agencies
and health insurance program opera-
tors also may verify children’s eligi-
bility in a program under the Child Nu-
trition Act of 1966 or the Richard B.
Russell National School Lunch Act.

(h) Notifying households of potential
uses and disclosures of children’s eligi-
bility information. Households must be
informed that the information they
provide on the free and reduced price
meal or free milk application will be
used to determine eligibility for free
and reduced price meals or free milk
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and that eligibility information may
be disclosed to other programs.

(1) For disclosures to programs, other
than Medicaid or SCHIP, that are per-
mitted access to children’s eligibility
information, without parent/guardian
consent, the State agency or local edu-
cational agency, as appropriate, must
notify parents/guardians at the time of
application that their children’s free
and reduced price meal or free milk eli-
gibility information may be disclosed.
The State agency or local educational
agency, as appropriate, must add sub-
stantially the following statement to
the Privacy Act notice/statement re-
quired under paragraph (a)(8)(i) of this
section, ‘“We may share your eligibility
information with education, health,
and nutrition programs to help them
evaluate, fund, or determine benefits
for their programs; auditors for pro-
gram reviews; and law enforcement of-
ficials to help them look into viola-
tions of program rules.” For children
determined eligible through direct cer-
tification, the notice of potential dis-
closure may be included in the docu-
ment informing parents/guardians of
their children’s eligibility for free
meals or free milk through direct cer-
tification.

(2) For disclosure to Medicaid or
SCHIP, the State agency or local edu-
cational agency, as appropriate, must
notify parents/guardians that their
children’s free and reduced price meal
or free milk eligibility information
will be disclosed to Medicaid and/or
SCHIP unless the parent/guardian
elects not to have their information
disclosed. Additionally, the State agen-
cy or local educational agency, as ap-
propriate, must give parents/guardians
an opportunity to elect not to have
their information disclosed to Medicaid
or SCHIP. Only the parent or guardian
who is a member of the household or
family for purposes of the free and re-
duced price meal or free milk applica-
tion may decline the disclosure of eli-
gibility information to Medicaid or
SCHIP. The notification must inform
parents/guardians that they are not re-
quired to consent to the disclosure,
that the information, if disclosed, will
be used to identify children eligible for
and to seek to enroll children in a
health insurance program, and that
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their decision will not affect their chil-
dren’s eligibility for free and reduced
price meals or free milk. The notifica-
tion may be included in the letter/no-
tice to parents/guardians that accom-
panies the free and reduced price meal
or free milk application, on the appli-
cation itself or in a separate notice
provided to parents/guardians. The no-
tice must give parents/guardians ade-
quate time to respond. The State agen-
cy or local educational agency, as ap-
propriate, must add substantially the
following statement to the Privacy Act
notice/statement required under para-
graph (a)(8)(i) of this section, ‘“We may
share your information with Medicaid
or the State Children’s Health Insur-
ance Program, unless you tell us not
to. The information, if disclosed, will
be used to identify eligible children
and seek to enroll them in Medicaid or
SCHIP.” For children determined eligi-
ble through direct certification, the no-
tice of potential disclosure and oppor-
tunity to decline the disclosure may be
included in the document informing
parents/guardians of their children’s
eligibility for free meal or free milk
through direct certification.

(i) Other disclosures. State agencies
and local educational agencies that
plan to use or disclose information
about children eligible for free or re-
duced price meals or free milk in ways
not specified in this section must ob-
tain written consent from the child’s
parent or guardian prior to the use or
disclosure. Only a parent or guardian
who is a member of the child’s house-
hold for purposes of the free and re-
duced price meal or free milk applica-
tion may give consent to the disclosure
of free and reduced price meal eligi-
bility information.

(1) The consent must identify the in-
formation that will be shared and how
the information will be used.

(2) The consent statement must be
signed and dated by the child’s parent
or guardian who is a member of the
household for purposes of the free and
reduced price meal or free milk appli-
cation.

(3) There must be a statement in-
forming parents and guardians that
failing to sign the consent will not af-
fect the child’s eligibility for free or re-
duced price meals or free milk and that

7 CFR Ch. 1l (1-1-08 Edition)

the individuals or programs receiving
the information will not share the in-
formation with any other entity or
program.

(4) Parents/guardians must be per-
mitted to limit the consent only to
those programs with which they wish
to share information.

(j) Agreements with programs/individ-
uals receiving children’s free and reduced
price meal or free milk eligibility informa-
tion.

(1) An agreement with programs or
individuals receiving free and reduced
price meal or free milk eligibility in-
formation is recommended for pro-
grams other than Medicaid or SCHIP.
The agreement or MOU should include
information similar to that required
for disclosures to Medicaid and SCHIP
specified in paragraph (j)(2) of this sec-
tion.

(2) The State agency or school food
authorities, as appropriate, must have
a written agreement with the State or
local agency or agencies administering
Medicaid or SCHIP prior to disclosing
children’s free and reduced price meal
or free milk eligibility information. At
a minimum, the agreement must:

(i) Identify the health insurance pro-
gram or health agency receiving chil-
dren’s eligibility information;

(ii) Describe the information that
will be disclosed;

(iii) Require that the Medicaid or
SCHIP agency use the information ob-
tained and specify that the information
must be used to seek to enroll children
in Medicaid or SCHIP;

(iv) Require that the Medicaid or
SCHIP agency describe how they will
use the information obtained;

(v) Describe how the information will
be protected from unauthorized uses
and disclosures;

(vi) Describe the penalties for unau-
thorized disclosure; and

(vii) Be signed by both the Medicaid
or SCHIP program or agency and the
State agency or child care institution,
as appropriate.

(k) Penalties for unauthorized disclo-
sure or misuse of information. In accord-
ance with section 9(b)(6)(C) of the Rich-
ard B. Russell National School Lunch
Act (42 U.S.C. 1758(b)(6)(C)), any indi-
vidual who publishes, divulges, dis-
closes or makes known in any manner,
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or to any extent not authorized by
statute or this section, any informa-
tion obtained under this section will be
fined not more than $1,000 or impris-
oned for up to 1 year, or both.

(Sec. 803, Pub. L. 97-35, 95 Stat. 521-535 (42
U.S.C. 1758))

[35 FR 14065, Sept. 4, 1970, as amended at 38
FR 14957, June 7, 1973; Amdt. 6, 39 FR 30338,
Aug. 22, 1974; Amdt. 9, 41 FR 26192, June 25,
1976; Amdt. 19, 45 FR 67287, Oct. 10, 1980; 47
FR 31853, July 23, 1982; 49 FR 26034, June 26,
1984; 52 FR 19275, May 22, 1987; 556 FR 19240,
May 9, 1990; 56 FR 32950, July 17, 1991; 56 FR
33860, July 24, 1991; 64 FR 72472, Dec. 28, 1999;
66 FR 2205, Jan. 11, 2001; 66 FR 48328, Sept. 20,
2001; 68 FR 53489, Sept. 11, 2003; 72 FR 10900,
Mar. 12, 2007; 72 FR 63793, Nov. 13, 2007]

§245.6a Verification requirements.

(a) Verification requirement. School of-
ficials may seek verification of the in-
formation on the application. State
agencies shall ensure that by December
15 of each School Year, local edu-
cational agencies have selected and
verified a sample of their approved free
and reduced price applications in ac-
cordance with the conditions and pro-
cedures described in this section.
Verification activity may begin at the
start of the school year but the final
required sample size shall be based on
the number of approved applications on
file as of October 31. Any extensions to
these deadlines must be approved in
writing by FNS. Local educational
agencies are required to satisfy the
verification requirement by using ei-
ther random sampling or focused sam-
pling as described below. Random sam-
pling consists of verifying a minimum
of the lesser of 3 percent or 3,000 appli-
cations which are selected by the local
educational agency. Focused sampling
consists of selecting and verifying a
minimum of: the lesser of 1 percent or
1,000 of total applications selected from
non-food stamp households claiming
monthly income within $100 or yearly
income within $1200 of the income eli-
gibility limit for free or reduced price
meals; plus the lesser of one half of 1
percent (.5%) or 500 applications of food
stamp, FDPIR or TANF households
that provided a food stamp or TANF
case number or FDPIR case number or
other FDPIR identifier in lieu of in-
come information. A State may require
all local educational agencies to per-

§245.6a

form either random or focused sam-
pling. Local educational agencies may
choose to verify up to 100 percent of all
applications to improve program integ-
rity. Any State may, with the written
approval of FNS, assume responsibility
for complying with the verification re-
quirements of this part within any of
its local educational agencies. When
assuming such responsibility, States
may utilize alternate approaches to
verification provided that such
verification meets the requirements of
this part.

(1) Confirmation of income information.
Verification efforts shall not delay the
approval of applications. An applica-
tion must be approved if it contains
the information specified in the defini-
tion of Documentation in §245.2 and, if
applicable, the household meets the in-
come eligibility criteria for free or re-
duced price benefits. When written evi-
dence or collateral contacts are the
primary sources of information, the
local educational agency shall require
the submission of income information
for the most recent full month that is
available. However, when using a sys-
tem of records, the local educational
agency may choose a recent month to
verify and the entire sample may be
verified for the same month. House-
holds which dispute the validity of in-
come information acquired through
systems of records shall be given the
opportunity to produce more recent in-
come information.

(2) Notification of selection. Households
selected to provide verification shall be
provided written notice that their ap-
plications have been selected for
verification and that they are required,
by such date as determined by the local
educational agency, to submit the re-
quested verification information to
confirm eligibility for free or reduced
price meals. Any communication with
households concerning verification
must be in an understandable and uni-
form format and, to the maximum ex-
tent practicable, in a language that
parents and guardians can understand.
These households shall be advised of
the type or types of information and/or
documents acceptable to the school.
This information must include a social
security number for each adult house-
hold member or an indication that
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